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STATEMENT OF THE CASE 
 

1. Relator Michele Carey Garcia filed an application to be placed on the Democrat 

primary ballot for the office of Justice of the peace Precinct 4 in opposition to Real 

Party in Interest Rogelio Lopez, Jr. 

2. On December 16, 2021, Real Party in interest Rogelio Lopez Jr., filed an 

Emergency Petition for Writ of Mandamus along with an Emergency Request for 

Relief in this Court alleging that Relator Michele Carey Garcia failed to properly fill 

out her application as it was missing the words “Place 1” in the title for the office 

sought.  Specifically, Lopez argues that Relator should have put Justice of the Peace 

Precinct 4, Place 1 as opposed to Justice of the Peace Precinct 4. See In re Lopez, 

2021 Tex. App. LEXIS 10092 also attached hereto and incorporated by reference as 

Exhibits “A” and “B” respectively.  Relator has also included her response and the 

exhibit showing that the Commissioner’s Court abolished Place 2 in Precinct 4 

attached hereto and incorporated herein as Exhibit “C”.  (It should be noted that 

Relator, in her initial response, also included the entire Bexar County budget as 

additional evidence that the Commissioner’s Court dissolved Place 2 in Precinct 4, 

which we ask the court to take judicial notice as it is over 800 pages in length and is 

not included herein. This Court has access to this exhibit in the prior mandamus 

proceeding referenced above.)  
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3. On December 17, 2021, this Court issued an opinion denying Lopez’s 

Mandamus as he had not shown himself to be entitled to the relief sought. Id. See In 

re Lopez, 2021 Tex. App. LEXIS 10092 and Opinion attached hereto and 

incorporated by reference as Exhibit “D”. 

4. Thereafter, on December 27, 2021, Rogelio Lopez Jr., filed a Declaratory 

Judgment action against the same parties that were included in the prior mandamus 

action alleging the exact same issues against Relator as was briefed in the prior 

mandamus action in Cause No. 2021-CI-26103; Rogelio Lopez, Jr. v. Monica 

Alcantara, Michele Carey Garcia and Albert Whitby, in the 225th Judicial District, 

Bexar County, Texas.  See Original Petition attached hereto and incorporated by 

reference a Exhibit “E”.  Again, in both lawsuits the same parties and issues against 

Relator were identical. 

5. On January 4, 2022, the Trial Court issued an order setting the case for 

temporary orders hearing which was reset and heard on January 5, 2022.  The next 

day on January 6, 2022, the trial court held an additional hearing to render an order. 

Unbeknownst to the parties the trial court did not issue a temporary injunction but 

actually rendered a final order on the merits enjoining the Respondents  Alcantara 

from certifying the Relator’s application which effectively removes her name from 

the ballot.  See the Affidavit of Michele Garcia attached hereto and incorporated by 

reference as Exhibit “G”. 
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6. Although the trial court has yet to issue an official order in writing it is 

necessary to file this mandamus as the mail ballots are going to be printed any day 

and specifically on January 13, 2022, and pursuant to Texas Election Code § 

86.004(b) mail ballots will start being sent to voters requesting them 45 days before 

the election, which is January 15, 2022. 

7. Relator now files this petition for writ of mandamus seeking an order requiring 

Alcantara and Callanen to place Relator’s name on the 2022 Democrat primary ballot 

for the office of Justice of the Peace Precinct 4, Place 1. 

8. As stated above, it is necessary for emergency consideration of this mandamus 

due to the short deadlines for having her name placed on the ballot. As stated above, 

pursuant to Texas Election Code § 86.004(b) mail ballots will start being sent to voters 

requesting them 45 days before the election, which is January 15, 2022. The election 

authority will need some lead time before this date to print the ballots, which will be 

January 13, 2022. Accordingly, Garcia requests emergency consideration of her 

mandamus petition so that there is time to place her name on the ballot in the event she 

prevails in this proceeding. Without such emergency consideration this proceeding will 

become moot and this Court will lose its jurisdiction without an opportunity for Garcia 

to obtain a ruling on the merits. 
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STATEMENT OF JURISDICTION 

9. This Court has jurisdiction to hear this original proceeding under Article V, § 6 

of the Texas Constitution and under Texas Election Code § 161.009 & 273.061.   

ISSUES PRESENTED 

Issue 1: The Trial Court Abused its discretion in rendering an injunction as the 
Omission of Place 1 Did Not render her application moot and the Party Chair cannot 
reject her application and the Bexar County Elections Administrator cannot leave 
Garcia’s name off the ballot.  
 
Issue 2:  No Adequate Remedy at Law - Harm  

STATEMENT OF FACTS 
 

10. On the morning of December 10, 2021, Garcia arrived at the Bexar County 

Democratic Party headquarters where they offered to type in the information fields 

required for her application.  Relator reviewed the application, swore to it and signed 

it and officially filed her application for a place on the 2022 Democrat primary ballot 

for the office of Justice of the Peace Precinct 4. (See Relator’s Application for a Place 

on the Democratic Party General Primary Ballot and Affidavit of Michele Garcia 

attached hereto and incorporated by reference as Exhibit “F” and Exhibit “G” 

respectively). An application for this office in Bexar County must “be accompanied 

by a nominating petition- containing a 250-signature judicial petition in addition to a 

filing fee See TEX. ELEC. CODE § 172.021(e).  Garcia’s application included the 

required petition signatures as well as the required fee. (See Relator’s Application for 
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a Place on the Democratic Party General Primary Ballot and Affidavit of Michele 

Garcia attached hereto and incorporated by reference as Exhibit “F” and Exhibit “G” 

respectively).   

11. The official ballot application form submitted by Garcia stated that the office 

sought was Justice of the Peace Precinct 4. (See Relator’s Application for a Place on 

the Democratic Party General Primary Ballot attached hereto and incorporated by 

reference as Exhibit “F”). Because the office Garcia sought was for the only justice 

of the peace office located in precinct 4, she quite naturally believed that to be the 

official title of the office as the Commissioner’s Court abolished all other places in 

Precinct 4 leaving only one Justice of the Peace Office in Precinct 4 period. See 

Relator Michele Garcia’s Response to Mandamus Petition with attachment as well as 

the Affidavit of Michele Garcia attached hereto and incorporated by reference as 

Exhibits “C” and “G” respectively. 

12. Six days later, December 16, 2021, Relator was served with a Petition for an 

Emergency Writ of Mandamus filed by Rogelio Lopez, Jr., and had less than 12 hours 

to respond.  Relator timely submitted her response to the Fourth Court of Appeals on 

December 17, 2021, explaining that there was only one office of Justice of the Peace 

in Precinct 4 and that Place 2 had been eliminated and attached exhibits showing the 

elimination of all the other places in Precinct 4 leaving only one possible Justice of 

the Peace Office.  (See Relator Michele Garcia’s Response to Mandamus Petition 
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with attachment attached hereto and incorporated by reference as Exhibit “C”).  That 

same day, this Court denied Rogelio Lopez, Jr.’s Petition for Mandamus. See In re 

Lopez, 2021 Tex. App. LEXIS 10092 attached hereto and incorporated by reference 

as Exhibit “D”. See also the Affidavit of Michele Garcia attached hereto and 

incorporated by reference as Exhibit “G”. 

13. Relator was satisfied that this issue was over, however, on December 27, 2021, 

Relator was served via email with a notice of hearing for Plaintiff Rogelio Lopez, 

Jr.’s Application for Temporary Injunction which was filed in the Cause No. 2021-

CI-26103; Rogelio Lopez, Jr. v. Monica Alcantara, Michele Carey Garcia and Albert 

Whitby, in the 225th Judicial District, Bexar County, Texas. The hearing was set for 

January 4, 2022 at  9:00 am in the Bexar County Presiding District Court. On January 

4, 2022, the case was reset for the following day January 5, 2022 at 1:30 pm. On 

January 6, 2022 at 1:30 pm the trial granted a Permanent Injunction effectively 

removing Relator’s name from the ballot.  See the Affidavit of Michele Garcia 

attached hereto and incorporated by reference as Exhibit “G”.  See also the Plaintiff’s 

Original Petition and Application for Temporary Restraining Order and/or Temporary 

and/or Permanent Injunction filed in District Court December 27, 2021, attached 

hereto and incorporated by reference as Exhibit “E”. 

14. At this point Relator cannot fix her application as the filing deadline has passed 

to make any changes to her application. Additionally, as stated above, pursuant to 
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Texas Election Code § 86.004(b) mail ballots will start being sent to voters requesting 

them 45 days before the election, which is January 15, 2022. The election authority 

will need some lead time before this date to print the ballots, which will be January 13, 

2022. Accordingly, there is no adequate remedy at law by regular appeal because as 

it stands now, her name will be removed from the ballot and after the Trial Court 

issues its final written orders, the time will be too late and will become moot and this 

Court will lose its jurisdiction without an opportunity for Garcia to obtain a ruling on 

the merits. 

ARGUMENT 

ARGUMENTS AND AUTHORITIES 

I. STANDARD OF REVIEW 
 
15. Although the Trial Court bypassed the temporary injunction and issued a final 

ruling on the merits, this Court may review a petition for writ of mandamus when an 

expedited appeal would be inadequate, if, for example, the appeal could not be 

completed before the issue became moot. In a mandamus action, this Court reviews 

the Trial Court’s actions to determine whether it clearly abused its discretion. A trial 

court has no discretion to determine what the law is. See In re Francis, 186 S.W.3d 

534, 538. 

16. In addition, Texas Election Code § 273.061 gives this Court jurisdiction to 

issue a writ of mandamus to compel the performance of any duty imposed by law in 
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connection with the holding of an election. 

17. As stated above, there is no time to wait for the Trial Court to issue its formal 

order and for the Relator to file a regular appeal as time is of the essence and the issue 

will be moot after January 13, 2022 and Garcia’s name will be missing from the 

democratic party’s primary election ballot. This Court must allow the Respondents to 

perform their ministerial duties of submitting Garcia’s name for inclusion on the 

primary ballot. 

II. Alcantara Has a Duty to Certify Garcia’s Name for Inclusion on the Ballot 
and Callanen Has a Duty to Include Garcia’s Name on The Ballot  

 
18. The Election Code provides that the “county chair shall electronically submit . . 

. the name of each candidate who files an application for a place on the ballot with the 

chair, including an application for the office of a political party . . . whose application 

meets the requirements of Section 172.021.” TEX. ELEC. CODE § 172.029(a)(1)-(2). 

“The party chair’s duty to determine whether an application for a place on the ballot 

complies with the statutory requirements is ministerial.” In re Triantaphyllis, 68 

S.W.3d 861, 869 (Tex. App.—Houston [14th Dist.], orig. proceeding), mand. denied, 

71 S.W.3d 313 (Tex. 2002). 

19. In this case, as a result of the Trial Court issuing a permanent injunction at a 

temporary orders hearing effectively blocks Alcantara from performing her ministerial 

duty to certify Garcia’s name and as a result of the short time period, Callanen must 
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also make sure that Garcia’s name is included on the mail ballots which are being 

printed. 

 

Issue 1 (restated): The Trial Court abused its discretion in rendering an 
injunction as the omission of Place 1 did not render her application moot and 
the Party Chair cannot reject her application and the Bexar County Elections 
Administrator cannot leave Garcia’s name off the ballot.   
 
20. The Election Code provides that all candidates for party offices must file a 

written application with the appropriate filing authority in order to secure a place on 

the primary ballot. TEX. ELEC. CODE §§ 172.0221; 172.0222; and 141.031.  

21. In this case, Garcia filed her written application with the appropriate authority, 

the person designated by the Bexar County Democratic Party to receive such 

applications. (See Relator’s Application for a Place on the Democratic Party General 

Primary Ballot attached hereto and incorporated by reference as Exhibit “F”) The 

candidate’s application should include, among other things, “the office sought, 

including any place number or other distinguishing number.” Texas Election Code § 

141.031(a)(4)(C). 

22. In the prior Mandamus proceedings, the Real Party in Interest, Lopez, cited In 

re Francis, 186 S.W.3d 534, 538 (Tex. 2006) (orig. proceeding) which relied on 

Wallace v. Howell, 707 S.W.2d 876, 877 (Tex. 1986) (orig. proceeding) for the 

proposition that statutory requirements concerning candidacy for political office are 

mandatory and are to be strictly enforced.” See Wallace v. Howell, 707 S.W.2d 876, 
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877 (Tex. 1986) (orig. proceeding). However, the Texas Supreme Court has since 

abandoned this strict construction and application of the Election Code. 

23. In In re Bell, the Supreme Court considered whether or not petition signatures 

submitted as part of a candidate’s ballot application were invalid because they omitted 

the signer’s city of residence. In re Bell, 91 S.W.3d 784, 785 (Tex. 2002) (orig. 

proceeding). Although the Election Code required a valid petition signature to contain 

the voter’s residence address, which includes the voter’s city of residence, id. at 785, 

the Supreme Court determined that the omission of the city did not invalidate the 

petition signatures. Id. at 788. The opinion refused to adopt the reasoning of several 

courts of appeal that had previously held petition signatures in a candidate’s ballot 

application invalid if they failed to include the voter’s city of residence. Id. at 786 

(collecting cases). 

24. The opinion relied on the Code Construction Act’s direction that the 

“Legislature is presumed to have intended a ‘just and reasonable result’ in enacting 

statutes” and “that courts may consider the object sought to be attained ‘in construing 

statutes.” Id. at 785 (quoting TEX. GOV’T CODE §§ 311.021(3); .023(1)). Based 

upon these principles, the Court held that construing the Election Code to “not 

invalidate a petition signature if the signer provides enough information to allow 

verification of the signer’s voting eligibility for a particular election,” even if the 

required city was not provided, applied “a rationale that furthers one of the principal 
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purposes behind the Election Code—the prevention of election fraud—and produces 

a ‘just and reasonable result.’” Id. at 787. The Supreme Court held that “if the 

information omitted will not aid in determining the signer’s voting eligibility for a 

particular election, invalidating the signatures is not a ‘just and reasonable result’ in 

light of the object ‘sought to be attained’ by the statute.” Id.  

25. In In re Barnett, the Supreme Court held that the construction and application 

of the Election Code adopted in Bell also applied to omissions in the application itself. 

In re Barnett, 207 S.W.3d 326, 327 (Tex. 2006) (orig. proceeding). In Barnett a 

candidate had omitted the street address from his residence address, including only 

the city, state and zip code on his application. Id. at 326. The filing authority rejected 

his application on the grounds that it failed to conform to the requirement that the 

application provide the candidate’s residence address or if he has no permanent address 

then he must describe the location of his residence. Id. at 327 (citing TEX. ELEC. 

CODE § 141.031(a)(4)(I)). Following its holding in Bell, the Supreme Court 

concluded that the omission of the statutorily required residence address was not a 

fatal defect in the candidate’s ballot application so long as there was information 

supplied in the application that would allow the filing authority to determine that the 

candidate resided in the district applied for. Id. at 327-28. 

26. While the candidate’s city, state and zip code provided insufficient information 

by themselves to determine that the candidate lived in the district, the opinion held 
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that because “the application contains [the candidate’s] voter registration number and 

that the voter registration records indicate that [he] resides in” the appropriate district, 

the  candidate “provided sufficient information in his application to allow respondents 

to determine that he resides” in the district. Id. at 327-29. 

27. Put simply, just like the defects in the cases cited above, in this case at bar there 

is no confusion to the voters or misrepresentation as there is only one possible office 

of Justice of the Peace located in Precinct 4.  As stated above, the Court should not 

penalize Relator as she listed the only office for Justice of the Peace in Precinct 4. 

Such omission of the place number is superfluous and not a fatal error that would 

mislead a voter.  Again, the ballot only has one spot for Justice of the Peace in Precinct 

4, period, as all other places have been dissolved.  To reject Garcias’s application for 

the omission of a place number which is the only office in that Precinct for Justice of 

the Peace does not further the object sought to be obtained by providing that 

information in the application, to ensure the voters are not misled, and preventing her 

candidacy would certainly not be a just and reasonable result. See In re Bell, 91 

S.W.3d at 787.  There is only one result because there is only one Justice of the Peace 

office in Precinct 4, period. 

28. Another principal noted in all the cases and in Francis is that a “candidate’s 

‘access to the ballot lies at the very heart of a constitutional republic,’” the Texas 

Supreme Court “[s]trictly constru[es] . . . statutory provisions . . . against 
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ineligibility.” In re Green Party of Tex., 630 S.W.3d 36, 37 (Tex. 2020) (orig. 

proceeding) (citation omitted). Broadly construing “the election code in favor of 

eligibility and access to the ballot ensures that decisions regarding elected positions 

‘are made by voters, not technicalities.’” In re Ramirez, No. 13-18-00031-CV, 2018 

WL 774840, at *4 (Tex. App.—Corpus Christi Feb. 2, 2018, orig. proceeding [mand. 

denied]) (mem. op.) (citation omitted). Both Bell and Barnett construe the Election 

Code in such a way as to do justice to the objects sought by the Code as well as to 

ensure that elections are not decided by technicalities by reaching a just and reasonable 

result. Additionally, the Francis case also echoes such logic in that if the candidate 

omissions are not misleading such omission should not render such application 

invalid especially if such omission could be cured. Again, in this case there was only 

one Justice of the Peace position in Precinct 4 as all other places were dissolved by 

the Commissioner’s Court.  (See Relator Michele Garcia’s Response to Mandamus 

Petition with attachment attached hereto and incorporated by reference as Exhibit 

“C”.)  As such, the Trial Court should not have issued an injunction removing Relator 

from the ballot.  Alcantara has a ministerial duty to certify the application, and 

Callanen has a duty to print the ballots with Garcia’s name. 

 

Issue 2(restated):  No Adequate Remedy at Law – Harm 
 
29. As stated throughout this brief, although the trial court bypassed the temporary 

injunction and issued a final ruling on the merits, an expedited appeal, if available, 
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would be inadequate because the appeal could not be completed before the issue 

became moot. In addition, § 273.061 of the Texas Election Code gives the Court 

jurisdiction to issue a writ of mandamus to compel the performance of any duty 

imposed by law in connection with the holding of an election. As stated above, at this 

point Relator cannot fix her application as the filing deadline has passed to make any 

changes to her application. Additionally, pursuant to Texas Election Code § 86.004(b) 

mail ballots will start being sent to voters requesting them 45 days before the election, 

which is January 15, 2022. The election authority will need some lead time before 

this date to print the ballots, which will be on or about January 13, 2022. Accordingly, 

there is no adequate remedy at law by regular appeal as it stands now her name will 

be removed from the ballot and after the Trial Court issues its final written orders, the 

time will be too late and will become moot and this Court will lose its jurisdiction 

without an opportunity for Garcia to obtain a ruling on the merits.  Harm will be 

imminent as Garcia’s name will be missing from the Democratic Party Primary 

Election Ballot. This Court must allow the Respondents to perform their ministerial 

duties of submitting Garcia’s name for inclusion on the primary ballot. 

PRAYER 

30. Based upon the foregoing, Relator, respectfully requests this Court to order 

Respondent, Alcantara and Callanen, to certify and print Relator’s name for inclusion 
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on the 2022 Democratic Party Primary Election Ballot for the only office of the 

Justice of the Peace, Precinct 4. 

Respectfully submitted,  

MARTINEZ DE VARA LAW FIRM  
PO BOX 377 
Von Ormy, TX 78073 
(210) 622-0323 
(210) 622-4021 
 

By:  /s/: Adrian A. Spears II  
Adrian A. Spears II 
State Bar No. 24049318 
Email: adrian@aspearslaw.com 
Art Martinez de Vara 
Texas Bar No. 24060230 
Email:  art@mdv-law.com 
ATTORNEYS FOR RELATOR 
MICHELE CAREY GARCIA 
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gabrielmediation@gmail.com 
Respondent 
 
Rogelio Lopez, Jr. 
PO Box 93 
Adkins, Texas 78101 
(210) 798-4648 
(210) 335-4915 
judgerogerlopez@gmail.com 
Real Party in Interest 
 
Adam Poncio 
PONCIO LAW OFFICES 
A Professional Corporation 
5410 Fredericksburg Road #109 
San Antonio, Texas 78229-3550 

mailto:chair@bexardemocrat.org
mailto:Martin.Golando@gmail.com
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(210) 212-7979 
(210) 212-5880 facsimile 
aponcio@poniciolaw.com 
salaw@ponciolaw.com 
Attorney for Real Party in Interest    /s/: Adrian A. Spears II  
        Adrian A. Spears II 
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No.__________________________ 
 
 

 
IN THE FOURTH COURT OF APPEALS 

 
AT SAN ANTONIO, TEXAS 

 
 

 
IN RE MICHELE CAREY GARCIA 

 
 

 
EMERGENCY PETITION FOR WRIT OF MANDAMUS 

Emergency Relief Requested – Filed concurrently with this Writ of Mandamus 
 
 

 
APPENDIX 

__________________________________________________________________ 
TO THE HONORABLE JUDGE OF SAID COURT: 
 
The following exhibits are incorporated by reference into the Emergency Petition 

for Writ of Mandamus: 

Exhibit A: Rogelio Lopez, Jr.’s Emergency Petition for Writ of Mandamus 
in Cause No. 04-21-00558-CV, In Re Rogelio Lopez, Jr. dated 
December 16, 2021. 

 
Exhibit B: Rogelio Lopez, Jr.’s Emergency Motion for Temporary Relief 

and/or for Stay Pending Ruling on Emergency Petition for Writ 
of Mandamus and/or Petition for Writ of Mandamus in Cause 
No. 04-21-00558-CV, In Re Rogelio Lopez, Jr. dated December 
16, 2021. 

 
Exhibit C: Michele Garcia’s Response to Petition for Writ of Mandamus 

and Emergency Motion for Extraordinary Relief filed by Rogelio 
Lopez, Jr. in Cause No. 04-21-00558-CV, In Re Rogelio Lopez, 
Jr. dated December 17, 2021.  
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Exhibit D: Order in Cause No. 04-21-00558-CV; In re Rogelio Lopez, Jr., 
Relator, Original Proceeding, dated December 17, 2021 

 
Exhibit E: Plaintiff’s Original Petition and Application for Temporary 

Restraining Order and/or Temporary and/or Permanent 
Injunction in Cause No. 2021CI26103; Rogelio Lopez, Jr. v. 
Monica Alcantara, Michele Carey Garcia and Albert Whitby; in 
the 225th Judicial District Court, Bexar County, Texas filed 
December 27, 2021.  

 
Exhibit F: Relator Michele Garcia’s Application for a Place on the 

Democratic Party General Primary Ballot dated December 10, 
2021. 

 
Exhibit G: Affidavit of Michele Garcia dated January 9, 2022. 
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NO. __________________

* * *

IN THE COURT OF APPEALS

FOURTH SUPREME JUDICIAL DISTRICT

SAN ANTONIO, TEXAS

* * *

IN RE ROGELIO LOPEZ, JR.,
BEXAR COUNTY JUSTICE OF THE PEACE, PRECINCT 4, PLACE 1,

RELATOR

* * * *

EMERGENCY PETITION FOR WRIT OF MANDAMUS

* * * *

Adam Poncio
State Bar No. 16109800
PONCIO LAW OFFICES
A Professional Corporation
5410 Fredericksburg Road #109
San Antonio, Texas 78229-3550
Telephone: (210) 212-7979
Facsimile: (210) 212-5880
salaw@ponciolaw.com

ATTORNEYS FOR RELATOR

December 16, 2021

ACCEPTED
04-21-00558-CV 

FOURTH COURT OF APPEALS
SAN ANTONIO, TEXAS

12/16/2021 1:02 PM

04-21-00558-CV 

            FILED IN
4th COURT OF APPEALS
  SAN ANTONIO, TEXAS
12/16/21 1:02:59 PM
    MICHAEL A. CRUZ
              Clerk
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NO. __________________

* * *
IN THE COURT OF APPEALS

FOURTH SUPREME JUDICIAL DISTRICT

SAN ANTONIO, TEXAS

* * *

IN RE ROGELIO LOPEZ, JR.
BEXAR COUNTY JUSTICE OF THE PEACE, PRECINCT 4, PLACE 1

Relator

* * * *

EMERGENCY PETITION FOR WRIT OF MANDAMUS

TO THE HONORABLE COURT OF APPEALS:

Relator ROGELIO LOPEZ, JR., BEXAR COUNTY JUSTICE OF THE

PEACE, PRECINCT 4, PLACE 1  ("Relator"), petitions this court for leave to file

and for this emergency writ of mandamus against Respondent/Real Party in Interest,

Monica Alcantara, Bexar County Democratic Party Chairwoman ("Alcantara”).

04-21-00558-CV 



1.

PARTIES, JURISDICTION, AND RECORD

1. Relator is Rogelio Lopez, Jr., Bexar County Justice of the Peace,

Precinct 4, Place 1. Relator is represented by Adam Poncio, PONCIO LAW

OFFICES, P.C., 5410 Fredericksburg Road #109, San Antonio, Texas 78229-3550.

2. Respondent and Real Party in Interest is Monica Alcantara, Bexar

County Democratic Party Chair, Bexar County Democratic Party Headquarters, 1844

Fredericksburg Rd, San Antonio, Texas 78201.  The two candidates for office at issue

are Albert Whitby  and candidate Michele Carey Garcia.  Counsel will supplement

with addresses and contact information.

3. This court has mandamus jurisdiction over this proceeding under TEX.

ELEC. CODE § 273.061, which authorizes this court to issue a writ of mandamus "to

compel the performance of any duty imposed by law in connection with the holding

of an election… regardless of whether the person responsible for performing the duty

is a public officer."

4. This court has mandamus jurisdiction over this proceeding under TEX.

ELEC. CODE § 273.061, which authorizes this court to issue a writ of mandamus "to

compel the performance of any duty imposed by law in connection with the holding

of an election… regardless of whether the person responsible for performing the duty

is a public officer. " Moreover and/or alternatively, mandamus issues to correct a

clear abuse of discretion, or the violation of a duty imposed by law, where there is no

adequate remedy by appeal.  In re Daisy Mfg. Co., 17 S.W.3d 654, 658 (Tex. 2000)
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(orig. proceeding) (per curiam). 

5. Despite being informed of defects in the applications for office,

Chairwoman Alcantara has disregarded her obligation to reject the applications for

office filed by candidates for Justice of the Peace Albert Whitby and candidate

Michele Carey Garcia.  The respective "Application for a Place on the General

Primary Ballot" filed by each candidate is defective pursuant to the Texas Election

Code, and accordingly must be rejected.  Each respective application fails to meet the

requirements prescribed in the Texas Election Code.

6. Mr. Whitby's application was accompanied by 39 pages of petitions, all

of which list the candidate office as "Justice of the Peace, Precinct 4." All the

petitions failed to include the place number as "Place 1." This is a defect in each of

these petition pages, which renders each of them invalid.

7. Ms. Garcia’s application listed the office as “Justice of the Peace,

Precinct 4” and failed to include the place number as “Place 1.” This is also a defect

which also renders the application invalid.

8. The Texas Election Code provides “If an application does not comply

with the applicable requirements, the authority shall reject the application. “ TEX.

ELEC. CODE § 141.032 (emphasis added).  While Chairwoman Alcantara has been

informed of the defect in the applications, she has failed and refused to reject the

applications as required by law.

9. The record in this original proceeding consists of an Appendix

containing verified copies of the pertinent documents.
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10. Moreover, by separate motion, Relator is requesting an emergency stay

in the underlying matter.  It is requested that the certificationto the secretary of state

for the ballot in the race at issue, any drawing for placement on the ballots for

respective candidates scheduled for and held on December 15, 2021, be nullified

and/or that the applications be deemed or ordered rejected and that a new drawing be

held for placement on the ballot.  Furthermore and/or alternatively, it is requested that

placing the respective candidates on the ballot be stayed until this matter can be

resolved.  The requested emergency stay is necessary to maintain the status quo of the

parties and to preserve the Court’s jurisdiction to consider the merits of the

underlying orders and/or the mandamus request filed. In re Reed, 901 S.W.2d 604,

609 (Tex. App. --  San Antonio 1995, orig proceeding).  As set out above, an

emergency order is necessary in order to prevent the improper conduct of the Real

Party In Interest, to order that she comply with her duties to reject the applications

and to maintain this Court’s jurisdiction while a determination is made regarding any

abuse of discretion or failure of Alcantara to perform her statutory obligations and/or

for this court to determine the merits. 
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II.

STATEMENT OF REQUESTED RELIEF AND COMPELLING
CIRCUMSTANCES

1. PRELIMINARY STATEMENT AND ISSUES

11. This is a petition for writ of mandamus requesting that Chairwoman

Alcantara be compelled to fulfill her duties and obligation to reject the applications

for office filed by candidate Albert Whitby and/or candidate Michele Carey Garcia,

as required by the Texas Election Code.  The respective "Application for A Place on

the General Primary Ballot" filed by each candidate is defective pursuant to the Texas

Election Code, and accordingly must and shall be rejected, as required by the

Election Code.  Each respective application fails to meet the requirements prescribed

in the Texas Election Code.

2. ARGUMENT, RELEVANT FACTS AND AUTHORITIES

The Albert Whitby Application For A Place on the General Primary Ballot

12. The Application for candidate Whitby is defective pursuant to the Texas

Election Code, and accordingly must be rejected.  The Application fails to meet the

requirements prescribed in the Texas Election Code. Mr. Whitby's application was

accompanied by 39 pages of petitions, all of which list the candidate office as "Justice

of the Peace, Precinct 4." (Appendix Exhibit 1).  All the petitions failed to include the

place number as "Place 1." This is a defect in each of these petition pages, which

renders each of them invalid.   As the Democratic Party Chair and the designated

filing authority, Alcantara  must reject the application but has failed to do so, even

though she was informed of the defects (See Notification Letters Attached as Exhibit
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2). The Election Code provides as much, providing “If an application does not

comply with the applicable requirements, the authority shall reject the application....”

TEX. ELEC. CODE § 141.032 (emphasis added).

The Garcia Application For A Place on the General Primary Ballot

13. Similarly, candidate Michele Carey Garcia’s “Application for a Place on

the General Primary Ballot” filed on December 10, 2021, is defective pursuant to the

Texas Election Code, and accordingly must be rejected.  The Garcia application lists

the candidate office as "Justice of the Peace, Precinct 4" but failed to include the

place number as "Place 1" (Appendix Exhibit 3)  As a result, the Democratic Party

Chair and the designated filing authority must reject the application.  The Application

fails to meet the requirements prescribed in the Texas Election Code.  Nevertheless,

despite being informed of the defect, Alcantara has also failed to reject the Garcia

application as required.

14. With regard to both applications, section 141.031 provides that:

(a) A candidate's application for a place on the ballot that is required by
this code must:

(4) include:

(c ) the office sought, including any place number or other
distinguishing number ...

TEX. ELEC. CODE § 141.031.

 Applicable Law Establishes That the Applications Must Be Rejected

15. The Texas Supreme Court reviewed an identical case, and found that the

failure to list the place number in each of the petition pages constituted a defect in
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each of those petition pages, which rendered all of those pages invalid. See In re

Francis, 186 S.W.3d 534, 538 (Tex. 2006) (orig. proceeding) (omitting Place 8

constituted a "defect" and an "omission of the statutory requirements...").  Regarding

the candidate's omission of "Place 8" on the petitions, the Texas Supreme Court went

on to say:

"We agree that the omission of any statutorily required information on a
petition renders signatures on that petition invalid.  Section 172.027 of the
Election Code says that a candidate's place number 'must appear at the top of
each page of a petition.' Section 141.063(a)(4) says that a signature on a
petition is invalid unless 'each statement that is required by this code . . .
appears, at the time of signing, on the page on which the signature is entered.'
As the Code requires a place number on each page, and declares invalid any
signatures on pages without it, the trial court correctly concluded that all but
27 signatures from the district involved in this challenge are invalid."

In re Francis, 186 S.W.3d 534, 538 (Tex. 2006).

Moreover, the court went on to say:

We have strictly enforced mandatory statutory requirements for political
candidacy in the past. See, e.g., Wallace v. Howell, 707 S.W.2d 876, 877
(Tex.1986) (disqualifying candidate who filed application for two
judicial positions and conditioned withdrawal from one on qualification
for the other); Painter v. Shaner, 667 S.W.2d 123, 125 (Tex. 1984)
(noting "statutory mandates" should be "strictly construed"); Brown v.
Walker, 377 S.W.2d 630, 632 (Tex.1964) (disqualifying candidate who
mailed application by regular mail because applications sent before, but
received after, the deadline must be sent via certified or registered mail);
Canady v. Democratic Executive Comm. of Travis County, 381 S.W.2d
321, 324 (Tex.1964) (disqualifying candidate who listed his legal
address as one outside the relevant precinct); Burroughs v. Lyles, 142
Tex. 704, 181 S.W.2d 570, 573 (1944)."

In re Francis, 186 S.W.3d 534, 538 at fn 15 (Tex. 2006).

The law is clear that because all 39 of Mr. Whitby's petitions lack the "Place

1" designation, all 39 pages are invalid. Accordingly, his application must be rejected.
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16. Mr. Whitby's omission was not due to his lack of knowledge. He was

clearly aware that he was making an application for the Justice of the Peace Precinct

4, Place 1 position, as his "Application for a Place on the General Primary Ballot"

clearly designates the office sought as "Bexar County Justice of the Peace Precinct

4, Place 1." The Bexar County Elections Department clearly recognizes that these are

two distinct offices for Justice of the Peace.  Further, the ballot from the 2018 General

Election also clearly identifies the office designation as the "Justice of the Peace,

Precinct 4, Place 1." See Media Report, Bexar County Texas, Official Reports

(Appendix Exhibit 4).

17. Similarly, Garcia made the same error on her application.  Her

application should also be similarly rejected. “[C]andidates must bear ultimate

responsibility for filing a proper application and petition.” In re Francis, 186 S.W.3d

534 at 541 (Tex.2006) (orig. proceeding). Each candidate is responsible for the

contents of their application. See Id. at 543 (holding that former argued availability

of limited opportunity to cure “does not absolve candidates of the need for diligence

and responsibility in their filings; party chairs must only notify them of defects, not

do their work for them”); see also Escobar v. Sutherland, 917 S.W.2d 399, 405 (Tex.

App. -- El Paso 1996, orig. proceeding) (“[I]n the end, it is the candidate who must

insure that the application complies with established law. If the candidate does not,

he is at risk of having his candidacy rejected; if not by the County Chair, then by the

courts.”); Risner v. Harris Cnty. Republican Party, 444 S.W.3d 327, 344-345 (Tex.

App. 2014).
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18. Texas courts have used a simple distinction to determine who should

suffer the consequences of failing to follow the election code.  If the failure to comply

with the election code is something within the candidate's control, as in the present

case, the candidate is kept off the ballot. In re Parsons, 110 S.W.3d 15, 16 (Tex. App.

-- Waco 2002, no pet.), citing Gibson, 960 S.W.2d at 421.   The error in both of the

applications involved herein were errors by the candidates, particularly because of

their late filing as in the Parsons case.  There is no contention the errors involved

herein were that of an election official.

19. Under these facts, Chairwoman Alcantara has no choice but to reject the

applications, as her duty is both mandatory and ministerial, but she has failed to do

so. The Texas Supreme Court has emphasized that the sections of the Election Code

dealing with candidacy for political office are mandatory and are to be strictly

enforced. Wallace v. Howell, 707 S.W.2d 876, 877 (Tex. 1986) (orig. proceeding).

"The party chair's duty to determine whether an application for a place on the ballot

complies with the statutory requirements is ministerial." In re Triantaphyllis, 68

S.W.3d 861, 869 (Tex. App. -- Houston [14th Dist.] 2002, orig. proceeding). The

Texas Supreme Court has further made it clear that "[i]f a candidate's application does

not comply with the Code's requirements, the party chair has no discretion but to

reject the application and remove the candidate's name from the candidate list. TEX.

ELEC. CODE §§ 141.032(e), 172.029(d); Escobar v. Sutherland, 917 S.W.2d 399 at

406 ( Tex. Civ. App. -- El Paso 1996, orig. proceeding); In re Gamble, 71 S.W.3d 313

(Tex. 2002). Thus, under both the Election Code and the Texas Supreme Court's
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interpretation of the Code, Chairwoman Alcantara, as the Chair of the Bexar County

Democratic Party must reject Mr. Whitby's and Ms. Garcia’s application.

20. Moreover, should Chairwoman Alcantara determine that she should, as

the Democratic Party Chair, wish to afford an opportunity for cure, she has no

authority to accept an amended application after the filing deadline. The Texas

Election Code, § 172.0222 provides that:

(I) After the filing deadline:

(1) a candidate may not amend an application filed under Section
172.021; and 

(2) the authority with whom the application is filed may not accept an
amendment to an application filed under Section 172.021.

Tex. Election Code Sec. 172.0222 (emphasis added). 

The Election Code Prohibits Amendments or Corrections After the Filing
Deadline

21. Borrowing largely from the opinion in Risner v. Harris County

Republican Party, 444 S.W.3d 327 (Tex. App. -- Houston [1st Dist.] 2014, no pet.),

it is clear the Chairwoman and/or any court may not allow for the correction or

amendment of any application; they must be rejected.  As set out, prior to 2011, the

Texas Election Code neither specifically authorized nor specifically prohibited

amendments to applications for positions on a ballot after the filing deadline for such

applications. Instead, the Code merely required that a candidate's application "be

timely filed with the appropriate authority." TEX. ELEC. CODE Ann. §

141.031(a)(3). The Code further required a party chair to review the application

within either five days or "as soon as practicable," to reject any non-compliant
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application, and to immediately notify the candidate of the reason for the rejection.

Id. § 141.032(a), (b), ( c), (e).

22. In In re Gamble, In re Francis, and In re Holcomb, the Texas Supreme

Court construed the statutory provisions, in conjunction with the statutory

authorization in Texas Election Code section 273.081 to grant equitable relief to

persons being harmed by violations of the code, to authorize courts to grant equitable

relief and to allow a candidate whose application contained facial defects to cure his

or her defective application after the filing deadline when the party chair failed to

fulfill his or her statutory obligation to timely review the application and notify the

candidate of the defects. See In re Holcomb, 186 S.W.3d 553, 555 (Tex.2006) (orig.

proceeding); In re Francis, 186 S.W.3d 534, 541-43 (Tex.2006) (orig. proceeding);

In re Gamble, 71 S.W.3d at 317-19. The supreme court further stated, however, that

such "candidates should have the same opportunity to cure as they would have had

before the deadline passed." In re Holcomb, 186 S.W.3d at 555 (emphasis added); see

In re Francis, 186 S.W.3d at 541, 542 ("Candidates should have the same opportunity

to cure as a proper review before the filing deadline would have allowed them";

stating that code allows "party chairs to focus on facial defects and call for correction

before the filing deadline"; In re Gamble, 71 S.W.3d at 318 ("There would be no

purpose to the duty to notify the prospective candidate of defects in his or her

application if the intent was not to allow an opportunity to cure those defects,

particularly if the defects can be corrected before the filing deadline"; "under limited

circumstances, statutory deadlines may be extended to correct an official's violation
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of a statutory duty"; and denying relief because "[t]here was no court decision

entitling Judge Gamble to amend his application after the statutory deadline").

Consequently, the Election "Code and well-established Texas law" did not, in the

absence of a court order, "permit[ ] a party officer to allow a candidate who filed a

defective application before the filing deadline to amend his application after the

deadline so the party chair can place the candidate on the ballot." In re Gamble, 71

S.W.3d at 319 (Baker, J., concurring).

23. In 2011, however, the legislature amended section 141.032 of the

Election Code by adding Subsection (g), to state that "a candidate may not amend an

application filed under Section 141.031" and "the authority with whom the

application is filed may not accept an amendment to an application filed under

Section 141.031" after the filing deadline. See Act of May 19, 2011, 82d Leg., R.S.,

ch. 254, § 1, 2011 Tex. Gen. Laws 834, 834 (codified at Tex. Elec. Code Ann. §

141.032(g)).

24. When construing a statute, the court’s ultimate goal is to effectuate

legislative intent. See Fresh Coat, Inc. v. K-2, Inc., 318 S.W.3d 893, 901 (Tex.2010);

Marks v. St. Luke's Episcopal Hosp., 319 S.W.3d 658, 663 (Tex.2010). Under the

plain meaning rule, the court reviews the text of the statute, and must determine the

legislature's intent from the plain meaning of the words chosen "unless there is an

obvious error such as a typographical one that resulted in the omission of a word or

application of the literal language of a legislative enactment would produce an absurd

result." Fleming Foods of Tex., Inc. v. Rylander, 6 S.W.3d 278, 284 (Tex.1999)
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(internal citations omitted); see also Tex. Gov't Code Ann. § 311.011(a) (West 2013);

Fresh Coat, Inc., 318 S.W.3d at 901; Cornyn v. Universe Life Ins. Co., 988 S.W.2d

376, 378-79 (Tex. App. -- Austin 1999, pet. denied).

25. After the 2011 amendments, the express, unambiguous terms of section

141.032(g) of the Election Code prohibits a candidate from amending an application

after the filing deadline and prohibits a party chair from accepting such an

amendment. See Tex. Elec. Code Ann. § 141.032(g); Tex. Gov't Code Ann. §

311.016(5) (West 2013) (" 'May not' imposes a prohibition and is synonymous with

'shall not.' "). The statute does not contain an obvious error, and application of the

literal language of the statute does not produce an absurd result. See Fleming, 6

S.W.3d at 284. Moreover, in the context of the Election Code, the meaning of the

statute is clear: a candidate's application must be timely filed with the appropriate

authority by the filing deadline and a candidate may only amend the application

during the time period in which the candidate is allowed to file a new petition. See

TEX. ELEC. CODE  Ann. § 141.031(a)(3) (requiring candidate to timely file

application), § 141.032(a), (e), (g) (requiring authority with whom application is filed

to review application for compliance with procedures, including timeliness of filing,

requiring application not timely filed to be rejected, and prohibiting amendments to

application after filing deadline). Therefore, the meaning of the statute-candidates are

prohibited from filing, and party chairs are prohibited from accepting, amendments

to applications after the filing deadline-is clear, and the court may not disregard the

express terms of the statute. See Gonzalez v. Guilbot, 315 S.W.3d 533, 541
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(Tex.2010) ("Our chief aim is to determine and give effect to the Legislature's intent,

and where the statutory language is straightforward, it is determinative."); Fleming,

6 S.W.3d at 284.

26. Further, when interpreting an amendment to a statute, the court must

presume that the legislature intends to change the law. See Adams v. Tex. State Bd.

of Chiropractic Exam'rs, 744 S.W.2d 648, 656 (Tex. App. – Austin 1988, no writ);

Schott v. Leissner, 659 S.W.2d 752, 754 (Tex. App. -- Corpus Christi 1983, writ ref'd

n.r.e.). The statute was amended by House Bill 1135. Nothing in the legislative

history of the bill contradicts the presumption that the legislature intended to change

the law. The analysis of the House Committee Report states that the bill "amends the

Election Code to prohibit a candidate for public office from amending an application

for a place on the ballot ... and to prohibit the authority with whom the application or

petition is filed from accepting an amendment to the application or petition after the

filing deadline." House Committee on Elections, Bill Analysis, Tex. H.B. 1135, 82d

Leg., R.S. (2011). In addition, according to the bill analysis of the bill as engrossed,

the bill "amends current law relating to an application to run for political office."

Senate Committee on State Affairs, Bill Analysis, Tex. H.B. 1135, 82d Leg., R.S.

(2011). Because the court must presume that the legislature was aware of the

aforementioned case law, which only allowed a candidate to file an amendment to his

or her application for a position on the ballot after the filing deadline if the candidate

obtained a court decision entitling the candidate to file such an amendment, the court

must conclude that the legislative history, indicating that the amendment to section
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141.032 "amends current law," supports the presumption that the legislature intended

to change the existing law. See In re Allen, 366 S.W.3d 696, 706 (Tex.2012) (orig.

proceeding) ("We presume that the Legislature is aware of relevant case law when it

enacts or modifies statutes."); In re Gamble, 71 S.W.3d at 319 (denying relief for

candidate seeking to remain on ballot because "[t]here was no court decision entitling

Judge Gamble to amend his application after the statutory deadline"); Acker v. Tex.

Water Comm'n, 790 S.W.2d 299, 301 (Tex.1990) ("A statute is presumed to have

been enacted by the legislature with complete knowledge of the existing law and with

reference to it.").

27. This court must conclude that the plain meaning of the statute is

unambiguous, that the legislature intended to change the law, and that the legislature

enacted subsection 141.032(g) with the intent to prohibit a candidate from filing, and

the authority with whom an application is filed from accepting, an amended

application for a place on the ballot after the statutory filing deadline. As a result, the

court must construe subsection 141.032(g) to prohibit the trial court or Chairwoman

in this case from granting a candidate an opportunity to file an amended application

and from requiring a party chair to accept an amended application after the filing

deadline. See In re Wilson, 421 S.W.3d 686, 689 (Tex. App. – Fort Worth 2014, orig.

proceeding) (denying petition for writ of mandamus to compel chair of Tarrant

County Democratic Party to include candidate's name on ballot and stating that "it

appears that the legislature has foreclosed the opportunity to cure any defects in an

application  or petition discovered after the filing deadline").
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28. The statutes and the caselaw are clear that in this case, Chairwoman

Alcantara,  as the Bexar County Democratic Chair, has a mandatory and ministerial

duty to reject Mr. Whitby's and Ms. Garcia’s application and must refrain from

allowing and/or providing for correction or amendment of the submitted applications.

 3. RELIEF REQUESTED AND REQUEST FOR EMERGENCY
STAY

29. Relator requests leave to file this Petition For Writ of Mandamus.

30. Relator further and alternatively request that the court enter temporary

orders staying any placement of the two candidates addressed herein, candidate

Whitby and/or candidate Garcia, from being placed on the ballot for the election for

Bexar County Justice of the Peace, Precinct 4, Place 1, until this matter is determined.

31. Because the certification of the ballot must be filed with the Secretary

of State by close of business on December 17, 2021, it is requested that the court stay

any certification of the ballot by Alcantara or any representative of her office for

Bexar County Justice of the Peace, Precinct 4, Place 1, staying the placement on the

ballot or drawing for a place on the ballot for the candidates and/or temporarily

abating or preventing their certification or placement on the ballot or drawing for

their place on the ballot, until such time as this court can review and decide this

mandamus action.

32. Relator further and alternatively requests that this Court issue a writ of

mandamus to the Chairwoman Alcantara  ordering Alcantara to reject the applications

for candidate Whitby and/or candidate Garcia in order to allow for proper review by

the court and/or, alternatively, to order that she reject the applications , in whole or
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in part, as this court may deem appropriate, and for all other relief, temporary or

otherwise, this court deems appropriate.

Respectfully submitted,

PONCIO LAW OFFICES
A Professional Corporation
5410 Fredericksburg Road #109
San Antonio, Texas 78229-3550
Telephone: (210) 212-7979
Facsimile: (210) 212-5880

/s/ Adam Poncio
BY:

Adam Poncio
State Bar No. 16109800
salaw@ponciolaw.com

ATTORNEYS FOR RELATOR
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ST A TE OF TEXAS § 
§ 

COUNTY OF BEXAR § 

BEFORE ME, the undersigned authority, on this day personally appeared Rogelio 
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instTument, who, after being duly sworn, states that the facts asserted and statements 
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true and correct copies of said documents, and that he has signed this Verification in the 

capacity herein stated and it is within his personal knowledge. 

/ 

SWORN AND SUBSCRIBED before me on this /tf day 

Dece,m~ , 2021, to certify which witness my hand and seal of office. 
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NO. __________________

* * *

IN THE COURT OF APPEALS

FOURTH SUPREME JUDICIAL DISTRICT

SAN ANTONIO, TEXAS

* * *

IN RE ROGELIO LOPEZ, JR.,
BEXAR COUNTY JUSTICE OF THE PEACE, PRECINCT 4, PLACE 1

Relator

* * * *

EMERGENCY MOTION FOR TEMPORARY RELIEF AND/OR FOR
STAY PENDING RULING ON EMERGENCY PETITION FOR WRIT OF

MANDAMUS AND/Or PETITION FOR WRIT OF MANDAMUS

* * * *

TO THE HONORABLE COURT OF APPEALS:

Relator ROGELIO LOPEZ, JR.,BEXAR COUNTY JUSTICE OF THE

PEACE, PRECINCT 4, PLACE 1 ("Relator"), has petitioned this court for leave to

file a writ of mandamus against Respondent/Real Party in Interest, Monica Alcantara,

Bexar County Democratic Party Chairwoman ("Alcantara”).  Relator now requests

temporary relief and/or an emergency stay of the actions and proceedings in this

matter pending a determination by the Court of this petition.  

1. Relator is Rogelio Lopez, Jr., Bexar County Justice of the Peace,

Precinct 4, Place 1. Relator is represented by Adam Poncio, PONCIO LAW
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OFFICES, P.C., 5410 Fredericksburg Road #109, San Antonio, Texas 78229-3550.

2. Respondent and Real Party in Interest is Monica Alcantara, Bexar

County Democratic Party Chair, Bexar County Democratic Party Headquarters, 1844

Fredericksburg Rd, San Antonio, Texas 78201.  The two candidates for office at issue

are Albert Whitby  and candidate Michele Carey Garcia.  Counsel will supplement

with addresses and contact information.

3. This court has mandamus jurisdiction over this proceeding under TEX.

ELEC. CODE § 273.061, which authorizes this court to issue a writ of mandamus "to

compel the performance of any duty imposed by law in connection with the holding

of an election… regardless of whether the person responsible for performing the duty

is a public officer."

4. This court has mandamus jurisdiction over this proceeding under TEX.

ELEC. CODE § 273.061, which authorizes this court to issue a writ of mandamus "to

compel the performance of any duty imposed by law in connection with the holding

of an election… regardless of whether the person responsible for performing the duty

is a public officer. " Moreover and/or alternatively, mandamus issues to correct a

clear abuse of discretion, or the violation of a duty imposed by law, where there is no

adequate remedy by appeal.  In re Daisy Mfg. Co., 17 S.W.3d 654, 658 (Tex. 2000)

(orig. proceeding) (per curiam). Moreover, the court of appeals has "such other

jurisdiction, original and appellate, as may be prescribed by law." Tex. Const. art. V,

§ 6. Moreover, the court may issue an order staying proceedings pursuant to Rule

52.10(b) Tex. R. App. P. 
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5. Despite being informed of defects in the applications for office,

Chairwoman Alcantara has disregarded her obligation to reject the applications for

office filed by candidates for Justice of the Peace Albert Whitby and candidate

Michele Carey Garcia.  The respective "Application for a Place on the General

Primary Ballot" filed by each candidate is defective pursuant to the Texas Election

Code, and accordingly must be rejected.  Each respective application fails to meet the

requirements prescribed in the Texas Election Code.

6. Mr. Whitby's application was accompanied by 39 pages of petitions, all

of which list the candidate office as "Justice of the Peace, Precinct 4." All the

petitions failed to include the place number as "Place 1." This is a defect in each of

these petition pages, which renders each of them invalid.

7. Ms. Garcia’s application listed the office as “Justice of the Peace,

Precinct 4” and failed to include the place number as “Place 1.” This is also a defect

which also renders the application invalid.

8. The Texas Election Code provides “If an application does not comply

with the applicable requirements, the authority shall reject the application. “ TEX.

ELEC. CODE § 141.032 (emphasis added).  While Chairwoman Alcantara has been

informed of the defect in the applications, she has failed and refused to reject the

applications as required by law.

9. The record in this original proceeding consists of an Appendix

containing verified copies of the pertinent documents.

10. By this motion, Relator is requesting an emergency stay in the
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underlying matter.  It is requested that the certification to the secretary of state for the

ballot in the race at issue by Real Party in Interest and/or any of her representatives,

any drawing for placement on the ballots for respective candidates scheduled for and

held on December 15, 2021, be stayed and/or nullified and/or that the applications be

deemed or ordered rejected and that a new drawing be held for placement on the

ballot.  Furthermore and/or alternatively, it is requested that placing the respective

candidates on the ballot be stayed until this matter can be resolved.  The requested

emergency stay is necessary to maintain the status quo of the parties and to preserve

the Court’s jurisdiction to consider the merits of the underlying orders and/or the

mandamus request filed. In re Reed, 901 S.W.2d 604, 609 (Tex. App. --  San Antonio

1995, orig proceeding).  As set out above, an emergency order is necessary in order

to prevent the improper conduct of the Real Party In Interest, to order that she comply

with her duties to reject the applications and to maintain this Court’s jurisdiction

while a determination is made regarding any abuse of discretion or failure of

Alcantara to perform her statutory obligations and/or for this court to determine the

merits.

5. Relators are requesting an emergency stay of the proceedings in this

matter.  The actions of Alcantara and/or her representatives should be stayed with

regard to the race at issue because Alcantara is obligated to certify the ballot for the

race by close of business on December 17, 2021.  She has indicated that she intends

to certify the ballot today, December 16, 2021 by 4:00 pm.  Her actions should be

stayed pending a determination on this mandamus by the Court of Appeals and, if
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necessary, by the Texas Supreme Court.  The requested emergency stay is necessary

to maintain the status quo of the parties and to preserve the Court’s jurisdiction to

consider the merits of the underlying orders and/or the mandamus request filed. In re

Reed, 901 S.W.2d 604, 609 (Tex. App. – San Antonio 1995, orig proceeding).

RELIEF REQUESTED AND REQUEST FOR EMERGENCY STAY

6. Relator requests leave to file his Emergency Petition For Writ of

Mandamus.

7. Relator further and alternatively requests that the court enter temporary

orders staying any placement of the two candidates addressed herein, candidate

Whitby and/or candidate Garcia, from being placed on the ballot for the election for

Bexar County Justice of the Peace, Precinct 4, Place 1, until this matter is determined.

8. Because the certification of the ballot must be filed with the Secretary

of State by close of business on December 17, 2021.  However, Alcantara has

indicated she will certify the ballot by 4:00pm today on December 16, 2021.  It is

requested that the court stay any certification of the ballot by Alcantara or any

representative of her office for Bexar County Justice of the Peace, Precinct 4, Place

1, staying the placement on the ballot or drawing for a place on the ballot for the

candidates and/or temporarily abating or preventing their certification or placement

on the ballot or drawing for their place on the ballot, until such time as this court can

review and decide this mandamus action.

9. Relator further and alternatively requests that this Court issue a writ of

mandamus to the Chairwoman Alcantara  ordering Alcantara to reject the applications
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for candidate Whitby and/or candidate Garcia in order to allow for proper review by

the court and/or, alternatively, to order that she reject the applications and/or

petitions, in whole or in part, as this court may deem appropriate, and for all other

relief, temporary or otherwise, this court deems appropriate.

 WHEREFORE, relator  requests that the Court stay the actions as set out above 

until such time as this court can review and decide this mandamus action, and for all

other relief this court deems appropriate.

Respectfully submitted,

PONCIO LAW OFFICES
A Professional Corporation
5410 Fredericksburg Road #109
San Antonio, Texas 78229-3550
Telephone: (210) 212-7979
Facsimile: (210) 212-5880

/s/ Adam Poncio
BY:

Adam Poncio
State Bar No. 16109800
aponcio@ponciolaw.com

ATTORNEYS FOR RELATOR
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c/o Bexar County Democratic Party
1844 Fredericksburg Road 
San Antonio, Texas 78201 

Michele Carey Garcia - michelegarcia64@gmail.com
c/o Bexar County Democratic Party
1844 Fredericksburg Road 
San Antonio, Texas 78201 

on this 16th  day of December, 2021
 /s/ Adam Poncio

    Adam Poncio

CERTIFICATE OF COMPLIANCE
 
Pursuant to Texas Rule of Appellate Procedure 9.4(i)(3), I hereby certify that this

motion contains 1,652 words, excluding the words not included in the word count under
the rules, or 7  pages, excluding the pages not included in the page count under the
rules, pursuant to Texas Rule of Appellate Procedure 9.4(i)(1).  This is a computer
generated document created in Word Perfect X8, using 14-point typeface for all text,
except for footnotes which are in 12-point typeface.  In making this certificate of
compliance, I am relying on the word count provided by the software used to prepare
the document.

 /s/ Adam Poncio                
ADAM PONCIO



Automated Certificate of eService
This automated certificate of service was created by the efiling system.
The filer served this document via email generated by the efiling system
on the date and to the persons listed below. The rules governing
certificates of service have not changed. Filers must still provide a
certificate of service that complies with all applicable rules.

Angela Zepeda on behalf of Adam Poncio
Bar No. 16109800
angelazepeda@ponciolaw.com
Envelope ID: 60095039
Status as of 12/16/2021 2:25 PM CST

Case Contacts

Name

Adam Poncio

Cathy Poncio

Angela Zepeda

Albert Whitby

Michele CareyGarcia

BarNumber Email

salaw@msn.com

cponcio@ponciolaw.com

angelazepeda@ponciolaw.com

albertwhitby@gmail.com

michelegarcia64@gmail.com

TimestampSubmitted

12/16/2021 1:07:10 PM

12/16/2021 1:07:10 PM

12/16/2021 1:07:10 PM

12/16/2021 1:07:10 PM

12/16/2021 1:07:10 PM

Status

SENT

SENT

SENT

SENT

SENT



 

EXHIBIT “C” 



I Michele Garcia respondent,  

Please find my response to the petition for a writ of mandamus and emergency motion for temporary 

relief. Please see Exhibit A and B 

1. Exhibit A is the Bexar County Budget for the 2017-2018 year. The Justice of the Peace is an 

elected official. Justice of the Peace Precinct 4 has two Justices, Places 1 and 2. The Place 1 

Justice of the Peace is a full‐time Judge, and the Place 2 Justice of the Peace is a part‐time Judge. 

Both Judges are elected to four‐year terms. On October 17, 2017, Commissioners Court 

approved an order to abolish the Office of Justice of the Peace in Bexar County Justice Precinct 3 

and 4, designated as Place 2. Please refer to  Pages 388-389 

2. Exhibit B is an order signed by all 4 commissioner’s formally abolishing Place 2 in the Justice 

courts 3 and 4. October 17, 2017, the court herby ordered and approved a motion approving an 

order abolishing the office of the Justice of the Peace in Bexar County Justice Precinct 4 

designated as place 2. To be effective at the end of the day dec 31, 2018 so that the incumbent 

Justice of the Peace in the Place 2 position can serve out the remainder of the term.  

3. Please review the Exhibits and please consider my response. I was only going off the budge of 

2017 and under the impression as stated in the budget that there is only one position in the 

Justice of the Peace Pct 4. So there is no confusion on the position I am applying for.  

Respectfully Submitted, 

Michele Garcia  
405 E. Lindbergh 
Universal city Tx 78148 
By: /s/ Michele Garcia 
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EXHIBIT “D” 



 

 

 

 

Fourth Court of Appeals 
San Antonio, Texas 

 
December 17, 2021 

 

No. 04-21-00558-CV 

 

IN RE Rogelio LOPEZ, Jr., Relator 

 

Original Proceeding 

 

ORDER 

 

Sitting:  Luz Elena D. Chapa, Justice 

  Beth Watkins, Justice 

  Liza A. Rodriguez, Justice 

 

On December 16, 2021, relator filed a petition for writ of mandamus. After considering 

the petition, the appendix, and the responses from respondent Monica Alcantara and real party in 

interest Michele Carey Garcia, this court concludes relator has not shown himself to be entitled 

to the relief sought. Accordingly, the petition for writ of mandamus is denied. See TEX. R. APP. 

P. 52.8(a).  

 

This court’s opinion will issue at a later date. 

 

It is so ORDERED on December 17, 2021. 

 

                        PER CURIAM PER CU 

 

 

 

. 

 

 

            ATTESTED TO:  ______________________________ 

         MICHAEL A. CRUZ, Clerk of Court
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CAUSE NO. _________________ 
ROGELIO LOPEZ, JR,  § IN THE DISTRICT COURT OF 
 Plaintiff    §  
   §  
VS.       §  BEXAR  COUNTY, TEXAS 

     § 
MONICA ALCANTARA,  §   
MICHELE CAREY GARCIA and § 
ALBERT WHITBY,   §  
 Defendants    § _______JUDICIAL DISTRICT 

 
PLAINTIFF’S ORIGINAL PETITION AND APPLICATION FOR 

TEMPORARYRESTRAINING ORDER AND/OR TEMPORARY AND/OR 
PERMANENT INJUNCTION 

 
TO THE HONORABLE JUDGE OF THE COURT: 

 Plaintiff, Rogelio Lopez, Jr. (“Lopez”), Presiding Judge of the Bexar County 

Justice of the Peace Court, Precinct 4, Place 1, complaining of Defendants Monica 

Alcantara (“Alcantara”), in her capacity as Chair of the Bexar County Democratic 

Party and as a representative of the Bexar County Democratic Party, Michele Carey 

Garcia (“Garcia”) and Albert Whitby (“Whitby”), files this as his Original Petition 

and Application for Temporary Restraining Order and Temporary and Permanent 

Injunction, and in support thereof, respectfully state as follows: 

I.  DISCOVERY LEVEL 

1.  Plaintiff intends to conduct discovery under level three TEX. R. CIV. P. 

190.1. 

II.  CLAIM FOR RELIEF 

FILED
12/27/2021 3:19 PM
Mary Angie Garcia
Bexar County District Clerk
Accepted By: Laura Castillo
Bexar County - 225th District Court 2021CI26103
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2. Plaintiff’s cause of action is for injunctive relief to enjoin a violation of the 

Texas Election Code as permitted under § 273.081 of the Code.   Plaintiff seeks no 

monetary relief and only nonmonetary relief. 

III. PARTIES 

3. Plaintiff Rogelio Lopez, Jr. serves as the Presiding Judge of the Bexar County 

Justice of the Peace Court, Precinct 4, Place 1 in Bexar County, Texas and has served 

for the last 12 years.  Lopez is a resident of Bexar County, Texas.  The last four 

digits of Plaintiff’s Social Security Number are 5972 and the last three digits of his 

Texas Driver’s License number are 878. 

4. Defendant Monica Alcantara is a resident of Bexar County.  Alcantara is sued 

herein in her capacity as the Chair of the Bexar County Democratic Party and as a 

representative of the Bexar County Democratic Party and can be served with process 

herein by delivering the citation and a copy of this pleading to her at 1844 

Fredericksburg Road, San Antonio, Texas 78201, or any place she may be found.  

She and her counsel are also being served by email as follows: Monica Alcantara, 

monica@electmonica.com and info@bexardemocrat.org and attorney Martin 

Golando at martin.golando@gmail.com. 

5. Defendant Michele Carey Garcia has applied to run in the 2022 Democratic 

Party primary for the Justice of the Peace, Precinct 4, Place 1 bench.  She is a resident 

of Bexar County, Texas.  Garcia is sued in her individual capacity and can be served 
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with process at her residence, 405 E Lindbergh, Universal City, Texas 78148, or 

wherever she may be found.  Garcia is also being served by email as follows: 

Michele Carey Garcia - michelegarcia64@gmail.com 

6. Defendant Albert Whitby has applied to run in the 2022 Democratic Party 

primary for the Justice of the Peace, Precinct 4, Place 1 bench.  He is a resident of 

Bexar County, Texas.  Whitby is sued in his individual capacity and can be served 

with process at his residence, 8503 Eagle Crest Blvd., Windcrest, Texas 78239, or 

wherever he may be found.  Whitby is also being served by email as follows: Albert 

Whitby -  albertwhitby@gmail.com  

IV.  JURISDICTION AND VENUE 

7.  This Court has jurisdiction pursuant to under § 273.081 of the Texas Election 

Code, which provides that a “person who is being harmed or is in danger of being 

harmed by a violation or threatened violation of this code is entitled to appropriate 

injunctive relief to prevent the violation from continuing or occurring.” Texas 

Election Code § 273.081. 

8. Venue properly lies in Bexar County, Texas, because a substantial part of the 

action forming the basis of Plaintiff’s claims against Defendants occurred in Bexar 

County, Texas, and Defendants reside, are located, or conduct business in Bexar 

County. 

V. FACTUAL BACKGROUND 
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9.   This is a petition for injunctive relief requesting that Chairwoman Alcantara 

be compelled to fulfill her duties and obligation as Chair and on behalf of the Bexar 

County Democratic Party to reject the applications for office filed by candidate 

Whitby and/or candidate Garcia, as required by the Texas Election Code. The 

respective "Application for A Place on the General Primary Ballot" filed by each 

candidate is defective pursuant to the Texas Election Code, and accordingly must be 

rejected, as required by the Election Code. Each respective application fails to meet 

the requirements prescribed in the Texas Election Code.  

10.   The Application for candidate Whitby is defective pursuant to the Texas 

Election Code, and accordingly must be rejected. The Application fails to meet the 

requirements prescribed in the Texas Election Code. Mr. Whitby's application was 

accompanied by 39 pages of petitions, all of which list the candidate office as 

"Justice of the Peace, Precinct 4." All the petitions failed to include the place number 

as "Place 1." This is a defect in each of these petition pages, which renders each of 

them invalid. As the Democratic Party Chair and the designated filing authority, 

Alcantara must reject the application but has failed to do so, even though she was 

informed of the defects.  The Election Code provides as much, providing “If an 

application does not comply with the applicable requirements, the authority shall 

reject the application....” TEX. ELEC. CODE § 141.032 (emphasis added).  

 In addition, as set out below, Whitby’s petition contains signatures of 
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unregistered voters, lacks other required information, has voters included who reside 

outside the area at issue and/or contain duplicate signatures. 

11. Similarly, candidate Garcia’s “Application for a Place on the General Primary 

Ballot” filed on December 10, 2021, is defective pursuant to the Texas Election 

Code, and accordingly must also be rejected. The Garcia application lists the 

candidate office as "Justice of the Peace, Precinct 4" but failed to include the place 

number as "Place 1".   As a result, the Democratic Party Chair and the designated 

filing authority must reject the application. The Application fails to meet the 

requirements prescribed in the Texas Election Code. Nevertheless, despite being 

informed of the defect, Alcantara has also failed to reject the Garcia application as 

required. 

VI. GOVERNING LAW 

12. With regard to both applications, section 141.031 of the Texas Election Code 

provides that: (a) A candidate's application for a place on the ballot that is required 

by this code must: (4) include: (c) the office sought, including any place number or 

other distinguishing number ... TEX. ELEC. CODE § 141.031 (emphasis added).  

13. Applicable law establishes that the applications must be rejected. The Texas 

Supreme Court reviewed an identical case, and found that the failure to list the place 

number in each of the petition pages constituted a defect in each of those petition 

pages, which rendered all of those pages invalid. See In re Francis, 186 S.W.3d 534, 
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538 (Tex. 2006) (orig. proceeding) (omitting Place 8 constituted a "defect" and an 

"omission of the statutory requirements..."). Regarding the candidate's omission of 

"Place 8" on the petitions, the Texas Supreme Court went on to say:  

"We agree that the omission of any statutorily required information on a petition 
renders signatures on that petition invalid. Section 172.027 of the Election Code says 
that a candidate's place number 'must appear at the top of each page of a petition.' 
Section 141.063(a)(4) says that a signature on a petition is invalid unless 'each 
statement that is required by this code . . . appears, at the time of signing, on the page 
on which the signature is entered.' As the Code requires a place number on each 
page, and declares invalid any signatures on pages without it, the trial court correctly 
concluded that all but 27 signatures from the district involved in this challenge are 
invalid." In re Francis, 186 S.W.3d 534, 538 (Tex. 2006). 
 
Moreover, the court went on to say: 

“We have strictly enforced mandatory statutory requirements for political candidacy 
in the past. See, e.g., Wallace v. Howell, 707 S.W.2d 876, 877 (Tex.1986) 
(disqualifying candidate who filed application for two judicial positions and 
conditioned withdrawal from one on qualification for the other); Painter v. Shaner, 
667 S.W.2d 123, 125 (Tex. 1984) (noting "statutory mandates" should be "strictly 
construed"); Brown v. Walker, 377 S.W.2d 630, 632 (Tex.1964) (disqualifying 
candidate who mailed application by regular mail because applications sent before, 
but received after, the deadline must be sent via certified or registered mail); Canady 
v. Democratic Executive Comm. of Travis County, 381 S.W.2d 321, 324 (Tex.1964) 
(disqualifying candidate who listed his legal address as one outside the relevant 
precinct); Burroughs v. Lyles, 142 Tex. 704, 181 S.W.2d 570, 573 (1944)." 
 
In re Francis, 186 S.W.3d 534, 538 at fn 15 (Tex. 2006).  

14. The law is clear that because all 39 of Mr. Whitby's petitions lack the "Place 

1" designation, all 39 pages are invalid.  Accordingly, his application must be 

rejected.  

15. Mr. Whitby's omission was not due to his lack of knowledge. He was clearly 
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aware that he was making an application for the Justice of the Peace Precinct 4, Place 

1 position, as his "Application for a Place on the General Primary Ballot" clearly 

designates the office sought as "Bexar County Justice of the Peace Precinct 4, Place 

1."  

16.  The Bexar County Elections Department clearly recognizes that these are two 

distinct offices for Justice of the Peace. Further, the ballot from the 2018 General 

Election also clearly identifies the office designation as the "Justice of the Peace, 

Precinct 4, Place 1."  

17. Similarly, Garcia made the same error on her application. Her application 

should also be similarly rejected. “[C]andidates must bear ultimate responsibility for 

filing a proper application and petition.” In re Francis, 186 S.W.3d 534 at 541 

(Tex.2006) (orig. proceeding). Each candidate is responsible for the contents of their 

application. See Id. at 543 (holding that former argued availability of limited 

opportunity to cure “does not absolve candidates of the need for diligence and 

responsibility in their filings; party chairs must only notify them of defects, not do 

their work for them”); see also Escobar v. Sutherland, 917 S.W.2d 399, 405 (Tex. 

App. -- El Paso 1996, orig. proceeding) (“[I]n the end, it is the candidate who must 

insure that the application complies with established law. If the candidate does not, 

he is at risk of having his candidacy rejected; if not by the County Chair, then by the 

courts.”); Risner v. Harris Cnty. Republican Party, 444 S.W.3d 327, 344-345 (Tex. 
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App. 2014).  

18. Texas courts have used a simple distinction to determine who should suffer 

the consequences of failing to follow the election code. If the failure to comply with 

the election code is something within the candidate's control, as in the present case, 

the candidate is kept off the ballot. In re Parsons, 110 S.W.3d 15, 16 (Tex. App. -- 

Waco 2002, no pet.), citing Gibson, 960 S.W.2d at 421. The error in both of the 

applications involved herein were errors by the candidates, particularly because of 

their late filing as in the Parsons case. There is no contention the errors involved 

herein were that of an election official.  

19. Under these facts, Chairwoman Alcantara has no choice but to reject the 

applications, as her duty is both mandatory and ministerial, but she has failed to do 

so. The Texas Supreme Court has emphasized that the sections of the Election Code 

dealing with candidacy for political office are mandatory and are to be strictly 

enforced. Wallace v. Howell, 707 S.W.2d 876, 877 (Tex. 1986) (orig. proceeding). 

"The party chair's duty to determine whether an application for a place on the ballot 

complies with the statutory requirements is ministerial." In re Triantaphyllis, 68 

S.W.3d 861, 869 (Tex. App. -- Houston [14th Dist.] 2002, orig. proceeding). The 

Texas Supreme Court has further made it clear that "[i]f a candidate's application 

does not comply with the Code's requirements, the party chair has no discretion but 

to reject the application and remove the candidate's name from the candidate list. 
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TEX. ELEC. CODE §§ 141.032(e), 172.029(d); Escobar v. Sutherland, 917 S.W.2d 

399 at 406 (Tex. Civ. App.-- El Paso 1996, orig. proceeding); In re Gamble, 71 

S.W.3d 313 (Tex. 2002). Thus, under both the Election Code and the Texas Supreme 

Court's Page -9- interpretation of the Code, Chairwoman Alcantara, as the Chair of 

the Bexar County Democratic Party must reject Mr. Whitby's and Ms. Garcia’s 

application.  

20. Moreover, should Chairwoman Alcantara determine that she should, as the 

Democratic Party Chair, wish to afford an opportunity for cure, she has no authority 

to accept an amended application after the filing deadline. The Texas Election Code, 

§ 172.0222 provides that: (I) After the filing deadline: (1) a candidate may not amend 

an application filed under Section 172.021; and (2) the authority with whom the 

application is filed may not accept an amendment to an application filed under 

Section 172.021. Tex. Election Code Sec. 172.0222 The Election Code prohibits 

amendments or corrections after the filing deadline  

21. Borrowing largely from the opinion in Risner v. Harris County Republican 

Party, 444 S.W.3d 327 (Tex. App. -- Houston [1st Dist.] 2014, no pet.), it is clear 

the Chairwoman and/or any court may not allow for the correction or amendment of 

any application; they must be rejected. As set out, prior to 2011, the Texas Election 

Code neither specifically authorized nor specifically prohibited amendments to 

applications for positions on a ballot after the filing deadline for such applications. 
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Instead, the Code merely required that a candidate's application "be timely filed with 

the appropriate authority." TEX. ELEC. CODE Ann. § 141.031(a)(3). The Code 

further required a party chair to review the application within either five days or "as 

soon as practicable," to reject any non-compliant application, and to immediately 

notify the candidate of the reason for the rejection. Id. § 141.032(a), (b), ( c), (e).  

22.  In In re Gamble, In re Francis, and In re Holcomb, the Texas Supreme Court 

construed the statutory provisions, in conjunction with the statutory authorization in 

Texas Election Code section 273.081 to grant equitable relief to persons being 

harmed by violations of the code, to authorize courts to grant equitable relief and to 

allow a candidate whose application contained facial defects to cure his or her 

defective application after the filing deadline when the party chair failed to fulfill his 

or her statutory obligation to timely review the application and notify the candidate 

of the defects. See In re Holcomb, 186 S.W.3d 553, 555 (Tex.2006) (orig. 

proceeding); In re Francis, 186 S.W.3d 534, 541-43 (Tex.2006) (orig. proceeding); 

In re Gamble, 71 S.W.3d at 317-19. The supreme court further stated, however, that 

such "candidates should have the same opportunity to cure as they would have had 

before the deadline passed." In re Holcomb, 186 S.W.3d at 555 (emphasis added);see 

In re Francis, 186 S.W.3d at 541, 542 ("Candidates should have the same 

opportunity to cure as a proper review before the filing deadline would have allowed 

them"; stating that code allows "party chairs to focus on facial defects and call for 
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correction before the filing deadline"; In re Gamble, 71 S.W.3d at 318 ("There would 

be no purpose to the duty to notify the prospective candidate of defects in his or her 

application if the intent was not to allow an opportunity to cure those defects, 

particularly if the defects can be corrected before the filing deadline"; "under limited 

circumstances, statutory deadlines may be extended to correct an official's violation 

of a statutory duty"; and denying relief because "[t]here was no court decision 

entitling Judge Gamble to amend his application after the statutory deadline"). 

Consequently, the Election "Code and well-established Texas law" did not, in the 

absence of a court order, "permit a party officer to allow a candidate who filed a 

defective application before the filing deadline to amend his application after the 

deadline so the party chair can place the candidate on the ballot." In re Gamble, 71 

S.W.3d at 319 (Baker, J., concurring).   

23.   In 2011, however, the legislature amended section 141.032 of the Election 

Code by adding Subsection (g), to state that "a candidate may not amend an 

application filed under Section 141.031" and "the authority with whom the 

application is filed may not accept an amendment to an application filed under 

Section 141.031" after the filing deadline. See Act of May 19, 2011, 82d Leg., R.S., 

ch. 254, § 1, 2011 Tex. Gen. Laws 834, 834 (codified at Tex. Elec. Code Ann. § 

141.032(g)).   

24.  When construing a statute, the court’s ultimate goal is to effectuate legislative 
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intent. See Fresh Coat, Inc. v. K-2, Inc., 318 S.W.3d 893, 901 (Tex.2010); Marks v. 

St. Luke's Episcopal Hosp., 319 S.W.3d 658, 663 (Tex.2010). Under the plain 

meaning rule, the court reviews the text of the statute, and must determine the 

legislature's intent from the plain meaning of the words chosen "unless there is an 

obvious error such as a typographical one that resulted in the omission of a word or 

application of the literal language of a legislative enactment would produce an 

absurd result." Fleming Foods of Tex., Inc. v. Rylander, 6 S.W.3d 278, 284 

(Tex.1999) (internal citations omitted); see also Tex. Gov't Code Ann. § 311.011(a) 

(West 2013); Fresh Coat, Inc., 318 S.W.3d at 901; Cornyn v. Universe Life Ins. Co., 

988 S.W.2d 376, 378-79 (Tex. App. -- Austin 1999, pet. denied).  

25.  After the 2011 amendments, the express, unambiguous terms of section 

141.032(g) of the Election Code prohibits a candidate from amending an application 

after the filing deadline and prohibits a party chair from accepting such an 

amendment. See Tex. Elec. Code Ann. § 141.032(g); Tex. Gov't Code Ann. § 

311.016(5) (West 2013) (" 'May not' imposes a prohibition and is synonymous with 

'shall not.' "). The statute does not contain an obvious error, and application of the 

literal language of the statute does not produce an absurd result. See Fleming, 6 

S.W.3d at 284. Moreover, in the context of the Election Code, the meaning of the 

statute is clear: a candidate's application must be timely filed with the appropriate 

authority by the filing deadline and a candidate may only amend the application 
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during the time period in which the candidate is allowed to file a new petition. See 

TEX. ELEC. CODE Ann. § 141.031(a)(3) (requiring candidate to timely file 

application), § 141.032(a), (e), (g) (requiring authority with whom application is 

filed to review application for compliance with procedures, including timeliness of 

filing, requiring application not timely filed to be rejected, and prohibiting 

amendments to application after filing deadline). Therefore, the meaning of the 

statute-candidates are prohibited from filing, and party chairs are prohibited from 

accepting, amendments to applications after the filing deadline-is clear, and the court 

may not disregard the express terms of the statute. See Gonzalez v. Guilbot, 315 

S.W.3d 533, 541 (Tex.2010) ("Our chief aim is to determine and give effect to the 

Legislature's intent, and where the statutory language is straightforward, it is 

determinative."); Fleming, 6 S.W.3d at 284. 

26.  The plain meaning of the statute is unambiguous, the legislature intended to 

change the law, and the legislature enacted subsection 141.032(g) with the intent to 

prohibit a candidate from filing, and the authority with whom an application is filed 

from accepting, an amended application for a place on the ballot after the statutory 

filing deadline. As a result, the court must construe subsection 141.032(g) to prohibit 

the trial court or Chairwoman in this case from granting a candidate an opportunity 

to file an amended application and from requiring a party chair to accept an amended 

application after the filing deadline. See In re Wilson, 421 S.W.3d 686, 689 (Tex. 
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App. – Fort Worth 2014, orig. proceeding) (denying petition for writ of mandamus 

to compel chair of Tarrant County Democratic Party to include candidate's name on 

ballot and stating that "it appears that the legislature has foreclosed the opportunity 

to cure any defects in an application or petition discovered after the filing deadline").  

27.  The statutes and the caselaw are clear that in this case, Chairwoman Alcantara, 

as the Bexar County Democratic Chair, has a mandatory and ministerial duty to 

reject Whitby's and Garcia’s applications and must refrain from allowing and/or 

providing for correction or amendment of the submitted applications.   

28. Counsel for Chairwoman Alcantara has acknowledged the defects in the 

Petitions.  (see attached Petition for Mandamus Response at Exhibit 6)/ He further 

indicated that Plaintiff’s request for relief in the Fourth Court of Appeals was 

premature.  He acknowledged that once the statutory time permitted for the 

Chairwoman to review the applications had passed, that the applications would 

likely have been rejected.  As a result, it is believed it was the basis the mandamus 

was rejected by the Fourth Court of Appeals.  The applicable time has passed, and 

Chairwoman Alcantara has failed to comply with her mandatory and ministerial 

duty, which has necessitated the further bringing of this action. 

VII.  ADDITIONAL GROUNDS FOR REJECTING WHITBY’S 
APPLICATION 

 
29. Setting aside the defects outlined above, Mr. Whitby’s application fails to 

be supported by the required number of valid signatures, based on several defects as 
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discussed further below.  Specifically, the Texas Election Code provides that a 

candidate filing “for justice of the peace in a county with a population of more than 

1.5 million, who chooses to pay the filing fee must also accompany the application 

with a petition … the minimum number of signatures that must appear on the petition 

required by this subsection is 250.”  Tex. Election Code Sec. 172.021. 

30. In addition to the defect discussed regarding the omission of the “Place 1”

designation on all of Whitby’s Petitions, the 39 pages of petitions have 168 defective 

signatures which cannot be used support his application.  After reviewing the 

defective signatures, of the 337 total signatures submitted by Whitby, only 169 valid 

signatures remain.  Accordingly, Whitby has failed to provide the minimum number 

of signatures required by the election code to support his application for the 

Democratic Primary.  The issue was squarely presented to Alcantara by letter, with 

included attachments (See Attached Exhibit 7).  Again, however, Alcantara has 

failed to take any action.   These defects fall into six categories described herein. 

31. First Defective Category:  Signatures by an Unregistered Voter

To be a valid signature, the signer must be a registered voter.  The Texas

election code provides as follows: 

"§ 141.063. Validity Of Signature 

(a) A signature on a petition is valid if:
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(1) … the signer, at the time of signing, is a registered voter of the
territory from which the office sought is elected..."

Tex. Election Code Sec. 141.063 (emphasis added). 

32. Whitby’s petitions contain 59 signatures from unregistered voters.  All 59

of these signatures are invalid under the provisions of the Texas Election code and 

cannot support his application for the ballot. 

33. Second Defective Category:  Signatures by Voters Residing Outside of
Bexar County Precinct 4

To be a valid signature, the signer must not only be a registered voter, but 

the signer must also reside in Bexar County Precinct 4.  The Texas election code 

provides as follows: 

"§ 141.063. Validity Of Signature 

(a) A signature on a petition is valid if:

(1) … the signer, at the time of signing, is a registered voter of the
territory from which the office sought is elected..."

Tex. Election Code Sec. 141.063 (emphasis added). 

34. Whitby’s petitions contain 50 signatures from voters who do not reside in

Precinct 4.  All 50 of these signatures are invalid under the provisions of the Texas 

Election code and cannot support his application for the ballot. 
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35. Third Defective Category:  Petition Signatures Must Provide Either a 
Date of Birth or a Voter Identification Number 

 
 To be a valid signature, the signer’s information on the petition must include 

either the date of birth, or the voter identification number.  The Texas election code 

provides as follows: 

 “§ 141.063. Validity Of Signature 
 
 (a) A signature on a petition is valid if: 
 

(2) the petition includes the following information with respect to 
each signer: 

 
   (A) the signer's residence address; 
 
   (B) the signer's date of birth or the signer's voter 
   registration number...” 
 
Tex. Election Code Sec. 141.063 (emphasis added). 

36. Whitby’s petitions contain 19 signatures which fail to include both the date 

of birth and the voter identification number.  All 19 of these signatures are invalid 

under the provisions of the Texas Election code and cannot support his application 

for the ballot. 

37. Fourth Defective Category:  Duplicate Signatures  
 
 To be a valid signature, a candidate may have a registered voter sign a 

petition only once.  To rule otherwise, would mean that one registered voter could 

sign a candidates petition 250 times to achieve the required number of signatures.   
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38. Whitby’s application has 4 duplicate signatures, including one registered

voter who signed the petition three times.  All 4 of these signatures are invalid and 

cannot support his application for the ballot. 

39. Fifth Defective Category:  Signatures on Lopez Application Which Later
Appear on Whitby Application Are Invalid as to Whitby

A registered voter may only sign one candidate’s petition.   Once a registered 

voter signed the Lopez petitions, that signer’s later signature on the Whitby petition 

is invalid.  The Texas election code provides as follows: 

“§ 141.066. Signing More Than One Petition Prohibited 

(a) A person may not sign the petition of more than one candidate for the
same office in the same election.

(c) A signature on a candidate's petition is invalid if the signer signed the
petition subsequent to signing a petition of another candidate for the same
office in the same election.

Tex. Election Code Sec. 141.066 (emphasis added). 

40. Whitby’s petitions contain 3 signatures which were signed subsequent to the

same signatures having been signed on the Lopez petitions.  All 3 of these signatures 

are invalid under the provisions of the Texas Election code and cannot support his 

application for the ballot. 

41. Sixth Defective Category:  Signatures Obtained Prior to Filing of Whitby
Treasurer’s Designation are Invalid
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 Whitby filed an “Appointment of a Campaign Treasurer by a Candidate” 

form as required by the Texas Election Code.1       

 His appointment took effect on December 9, 2021, the date which it was 

filed.2  A candidate, such as Whitby, may not engage in any political activity until a 

campaign treasurer appointment has been filed.3  A person who violates this section 

of the Election Code commits an offense which is punishable as a Class A 

misdemeanor.4  

42. Whitby submitted 33 petition signatures which were obtained prior to his 

filing of a campaign treasurer appointment.  All 33 petition signatures obtained prior 

to the filing of the treasurer appointment constitute impermissible campaign activity. 

As such, petitions which pre-date the filing of the campaign treasurer appointment 

are legally invalid and must be rejected.  

 
1 “APPOINTMENT OF CAMPAIGN TREASURER REQUIRED.  Each candidate and each 
political committee shall appoint a campaign treasurer as provided by this chapter.”  Texas 
Election Code Section 252.001.   
 
2 “TIME APPOINTMENT TAKES EFFECT; PERIOD OF EFFECTIVENESS. (a) A campaign 
treasurer appointment takes effect at the time it is filed with the authority specified by this chapter.” 
Texas Election Code Section 252.011 
3 “§22.1. Certain Campaign Treasurer Appointments Required before Political Activity Begins  

(a) An individual must file a campaign treasurer appointment with the proper authority before accepting a 
campaign contribution or making or authorizing a campaign expenditure.” Texas Ethics Commission Rules, 
Chapter 22, Restrictions on Contributions and Expenditures; see also 

     "§ 253.031. Contribution And Expenditure Without Campaign Treasurer Prohibited   
(a) A candidate may not knowingly accept a campaign contribution or make or authorize a campaign 
expenditure at a time when a campaign treasurer appointment for the candidate is not in effect." Tex. Election 
Code Sec. 253.031. 

4 Texas Election Code Section 253.031(f). 
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43. A contribution is defined to include “a direct or indirect transfer of money, 

goods, services, or any other thing of value.” 5  While a signature by itself is not a 

“political contribution,” both a Federal Court and the Texas Ethics Commission have 

found that gathering signatures on petition forms does in fact constitute a political 

contribution and/or expenditure.  In support of this proposition, the Federal Court 

for the Southern District of Texas quoted the Texas Ethics Commission as follows: 

“Tex. Ethics Comm'n, Ethics Advisory Op. No. 262 (1995) [No. 511 (2013)] 
(discussing whether a signature on a petition constitutes a thing of value and 
concluding that ‘[a] signature on a candidate's petition for a place on the ballot 
does not, by itself, constitute a transfer of a thing of value to the candidate and 
is not a political contribution’ but that ‘any goods or services that are used or 
provided to obtain a signature on a candidate's petition, such as paper or 
personal services, would constitute a political contribution to the 
candidate’).” Joint Heirs Fellowship Church v. Ashley, 45 F.Supp.3d 597, 
636 (S.D.Tex.2014) aff'd sub nom., 629 Fed. App. 627 (5th Cir.2015) 
(emphasis added). 

44. Any petition forms used by Whitby, prior to the filing of his treasurer 

appointment are illegal as they are the result of impermissible campaign 

contributions and/or expenditures.  Texas Courts considering this issue have 

specifically found as much: 

“ …when, as here, [a party] … fails to adhere to statutes set forth in the State 
Election Code by illegally procuring petitions in violation of those statutes, 
the illegally procured petitions are invalid from their inception.” 6 

 
5 Texas Election Code Section 251.001(2) (emphasis added). 
6 Cook v. Tom Brown Ministries, 385 S.W.3d 592, 606 (Tex. App.—El Paso 2012, pet. denied). 
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In considering this issue, the reviewing appellate court found that the petitions 

involved were illegal from their inception because at the time the petitions were 

collected, there was no designated campaign treasurer.7  Accordingly, all petition 

signatures obtained by Whitby before the filing of his treasurer appointment are 

invalid and may not be used to support his application for the ballot. 

45. Whitby filed his application for ballot accompanied by petitions including a

total of 337 signatures.  Removing the six categories of defective signatures, as this 

honorable Court must, Whitby’s application is left with only 169 valid signatures. 

As this number is less that the 250 statutorily required minimum number of 

signatures, Whitby’s application for the Democratic Primary Ballot must be rejected. 

VIII. REQUEST FOR INJUNCTIVE RELIEF

46. Plaintiff Rogelio Lopez will be severely and irreparably harmed if Garcia’s

and Whitby’s names appear on the primary ballot for March 1, 2022, as neither has 

met the Texas law requirements to be placed on the ballot as a candidate for the 

office of Justice of the Peace, Precinct 4, Place 1.  The unlawful actions of the 

Defendants and/or failure of Chairwoman Alcantara to perform her duties will cause 

Plaintiff to be opposed by persons who have not filed proper applications and who 

are not eligible to have their names on the ballot, and Plaintiff will have no adequate 

7 Id. 
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remedy at law to redress the wrong in question.  Moreover, the inclusion of their 

names on the ballot will cause irreparable harm by allowing for the vote for a 

candidate who may be otherwise ineligible, affecting the outcome for those 

candidates who may be legitimately included on the ballot. 

47. In light of the foregoing, Plaintiff requests this Court to issue a Temporary

Restraining Order, and, after notice and hearing, a Temporary Injunction and 

Permanent Injunction, enjoining and restraining Alcantara from placing both Garcia 

and Whitby on the Democratic primary ballot, and certifying either name for the 

election as the democratic nominee for the office of Justice of the Peace, Precinct 4, 

Place 1 as both applications are invalid.  Alternatively Plaintiff requests this Court 

issue a Temporary Restraining Order, and, after notice and hearing, a Temporary 

Injunction and Permanent Injunction, enjoining and restraining Alcantara and/or 

ordering Alcantara to perform her duties as Bexar County Democratic Chairwoman 

to reject one or both of the Garcia and/or Whitby applications and/or petitions 

seeking to place the names of Garcia and/or Whitby on the Democratic primary 

ballot for the office of Justice of the Peace, Precinct 4, Place 1.  If and to the extent 

Alcantara has already certified either Garcia or Whitby to appear on said ballot, 

Plaintiff requests that Alcantara be ordered to withdraw said certification whether 

made to the Bexar County Elections Department for printing of the ballots, to the 

Texas Secretary of State or otherwise.  Plaintiff also requests this Court enjoin 
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Alcantara from approving the “final proof” of the ballot including any of the named 

defendants.   

48. Plaintiff is likely to succeed on the merits of this lawsuit because the 

applications submitted by both defendants are defective as a matter of law.  

49. The harm to Plaintiff is imminent because the Democratic Chair, Monica 

Alcantara, has abrogated her duties and must be compelled to act before the 

Democratic Primary Ballots are to be printed on January 13, 2022. 

50. This imminent harm will cause Plaintiff irreparable injury in that Plaintiff will 

have to face two opponents who would be on the ballot in violation of the Texas 

Election Code. 

51. There is no adequate remedy at law which will give Plaintiff complete, final, 

and equal relief, unless the legally invalid applications are rejected. 

IX. 

52. A bona fide issue exists as to Plaintiffs’ rights to ultimate relief and Plaintiffs 

would request a temporary restraining order and injunction regarding same pending 

resolution of this litigation. 

X. 

REQUEST FOR DECLARATORY RELIEF 

53. Plaintiff asks this Court to declare his rights and status and the rights and status 

of the Defendants in this matter, including the obligations of Chairwoman Alcantara 
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and the qualification and/or disqualification of Defendants Whitby and/or Garcia, 

pursuant to the Election Code. 

54. A declaratory judgment is appropriate where there is a justiciable controversy

about the rights and status of the parties, and the declaration would resolve the 

controversy.  Bonham State Bank v. Beadle, 907 S.W.3d 465, 467 (Tex. 1995).  

Additionally the controversy must be real and substantial involving genuine conflict 

of tangible interests and not merely a theoretical dispute.  Id.  

XI. PRAYER FOR RELIEF

55. WHEREFORE, Plaintiff respectfully prays that this Court

a. Cite Defendants to appear herein.

b. That the Court issue a temporary restraining order directing that

Alcantara take all steps necessary to prevent the printing of the ballots for the office 

of Justice of the Peace, Precinct 4, Place 1, including withdrawing any certification 

or request she has made for printing of said ballots until the Court can conduct a 

hearing regarding and rule on plaintiff’s request for the Temporary and/or Permanent 

Injunction sought by this Petition. 

c. If Alcantara has previously certified the names of either Garcia or

Whitby to appear on the 2022 Democratic Party primary to the Bexar County 

Elections Department, to the Secretary of State, or to any other person or entity, that 

she be temporarily restrained and enjoined from certifying and/or ordered to 
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withdraw such prior certification and not recertify any of those names or allow those 

names to appear on the ballot for that office until the Court rules on the temporary 

and permanent injunctions sought herein. 

d. That the Court issue a temporary restraining order requiring all persons

or entities responsible for printing said ballots to delay the printing thereof until the 

Court rules on the temporary and permanent injunctions sought herein and for any 

request for declaratory relief; and further, Plaintiff prays for such other and further 

relief, both at law and in equity, to which he may show himself justly entitled. 
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Respectfully submitted, 

PONCIO LAW OFFICES 
A Professional Corporation 
5410 Fredericksburg Road, Suite 109 
San Antonio, Texas 78229-3550 
Telephone: (210) 212-7979 
Facsimile: (210) 212-5880 

BY:    /s/     Adam Poncio     
Adam Poncio 
State Bar No. 16109800 
aponcio@ponciolaw.com 

LAW OFFICES OF ROGELIO LOPEZ, 
P.C.
1543 W. Summit
San Antonio, Texas 78201
Telephone: (210) 736-4400
Facsimile: (210) 736-4404

BY:    /s/     Rogelio Lopez 
Rogelio Lopez 
State Bar No. 00791134 
rogerlopez@rlopezlaw.com 
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A1;1:1nA Vl'f OF MICIIRl,E GARCIA 

STATE OF TEXAS § 

§ 
COUNTY OF BEXAR § 

Before me, the undersigned notary, on this day personally appeared Michele 
Garcia .. a person whose identity is known to me. After being by me duly cautioned 
to tell the truth .. subject to the penalties for perjury, she did affirm and testify to the 
bcsl of her knowledge and belief as follows: 

"My name is MICHELE GARCIA. I am over 18 years of age, of sound mind 
and capable of making this affidavit. I have personal knowledge of the facts stated 
herein, and they are true and correct. 

On October 21, 2021, I, Michele Garcia, officially filed my Treasurer with the 
Bexar County Democratic Party and begin collecting signatures for my campaign. 
After collecting the mandatory 250 signatures, I then filed my official application 
for candidacy. On December 10, 2021, I went into the Bexar County Democratic 
Party office not knowing I needed to have my application for a place on the General 
Primary Ballot prcfilled. The Bexar County Democratic Party offered to fill my 
application out, I then reviewed the application, swore to it and signed it and 
officially filed it with the Bexar County Democratic Party County Chair. 

As far as I knew, everything was fine as my application was accepted. 
However, I was shocked to be served with a Petition for an Emergency Hearing on 
a Writ of Mandamus filed by Rogelio Lopez Jr., on December 16, 2021 at 12:00 pm 
and had less than 12 hours to response to the Fourth Court of Appeals by 10:00 am 
the next day {December 17, 2021 ). I timely submitted my response to the Fourth 
Court of Appeals on December 17, 2021, explaining that there was only one office 
for Justice of the Peace in Precinct 4 and that Place 2 had been eliminated and 
attached exhibits showing the elimination of all the other places in Precinct 4 leaving 
only one possible Justice of the Peace office. I firmly believe that there is no 
confusion as there is only one Justice of the Peace office in Precinct 4 and there 
could be only one office sought in that precinct for the Justice of the Peace position. 
That same day I received a decision that the Fourth Court of Appeals denied Rogelio 
Lopez, Jr. ,s Petition for Mandamus. 



1 was satisfied that this issue wa~ over. however. on December 27, 2021, I was 
served with a notice of hearing. vio email, for Plaintiff's Application for Temporary 
lrtjunction. The h~•ring was set for January 4, 2022 at 9:00 am in Presiding District 
Court. On January 4, 2022, the case was reset for the following day, January 5, 2022 
at 1 :30 pm. On January 6, 2022 at 1 :30 pm the trial court issued a Permanent 
htiunction. removing my name from the ballot. 

At this point I have nowhere left to tum as the Permanent Injunction will 
effectively block my name from being submitted on the ballot for the only office of 
the Justice of the Peace in Precinct 4. I am left with no choice but to fil e this case 
with the Fourth Court of Appeals as there is no time to sit and wait for the trial court 
to issue its forn1al pennancnt injunction and then attempt to appeal that decision as 
the mail in ballots will be printed by January 13, 2022 and mailed by January 15, 
2022." 

Further affiant sayeth not." 

SWORN TO and SUBSCRIBED.BEFORE ME by MICHELE GARCIA on 
this the L1 +-h day of January, 2022. 

" . 
,,,~~~~i1,, MISTY SPEARS ~,,.. ..... ~-::. 

f fr...A,,;··i1'i~ Notary Public, State of Texas 
";•!;\~ .. ;_~~ Comm. Expires O': : S-2024 
~,,t ·Rf;i ,,~ Notery 10 12' oi'"~ 

' Notary Expires: q - ~lo - 8. 0 ~ l.{ 
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